j[i.ndin.gs p f Fact

1.  While conducting an inspection of contestant's Allen Coal Mine on
June 12, 1980, an MSHA inspector took air flow samples in the last open
crosscut in one section of the mine.  There were six entries Into the
section of the mine which was inspected.

2.   The MSHA inspector measured air flow in the last open crosscut
between the No. 5 and No. 6 entries as 6,552 cubic feet a minute (here-
inafter "cfm").  Between entry No. 1 and No, 2 in the last open crosscut no
perceptible air movement could be detected.

3.   Immediately outby the last open crosscut there was a brattice
curtain across the No. 1 entry. The only opening in the curtain through
which air could pass was a ventilating tube 18 inches in diameter which ran
along the left rib of the No. 1 entry, then through the brattice curtain
with the opening of the ventilating tube ending near the working face at
the end Of No. 1 entry.

. 4.  At the time of the inspection, 12:20 a.m., there was no mining of
coal taking place in the section.

5.  At the end of the production swing shift just prior to the time of
the inspection, air flow in the section was 25,200 cfm and no methane gas
was present.

6,  During the idle shift maintenance is performed at the mine, and at
the time of the inspection the mainenance shift personnel were on their way
to the mine. .The MSHA inspector prevented the maintenance shift from going
into the section inspected by posting a closure sign and issuing Withdrawal
Order No. 827062,

7 .  On two previous maintenance shifts within two days prior to the
inspection in this section of the mine, the pre-shift examiner had recorded
that methane gas in excess of 5% was present in that section of the mine.

Issues

1.   Did the contestant violate 30 CtF.R, 75,301 relating to the amount
of air required at the last open crosscut on June 12, 1980?

2.   If contestant did violate 30 C.F.R. 75.301, was the violation the
result of an unwarrantable failure on the part of the contestant to comply
with such regulation?

Discussion

The cited regulation requires that in all active workings the minimum
quantity of air reaching the last open crosscut shall be 9,000 cfm.
The air flow measurements as recorded by the MSHA inspector in the last
open crosscut are not disputed by Contestant.  Thus, there was a violation
of 30 C.F.R. 75.301 as alleged in the Withdrawal Order if the areas covered
were "active workings."
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